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Peeling Back the Label

Consumers and industry mem-

bers alike would appreciate 

being able to buy and sell prod-

ucts that are “exactly what they 

very meaning of “what it says on the tin” 
make management of labeling risks an 
ongoing challenge.

The Basics: Labeling Claims 
vs. Advertising Claims
The Food and Drug Administration (FDA) 
regulates the contents of food “labeling” un-

say on the tin.” To that end, the law prohib-
its products from bearing any “false or mis-
leading marking, label, or other labeling,” 
or any statement or picture that conveys a 
false impression, or “false indication of ori-
gin or quality.” See 9 CFR §317.8(a) (2018).

A rapidly evolving regulatory landscape 
and new waves of claims that dispute the 

Current Trends in False Labeling Claims
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Act (FDCA) for all foods, with the excep-
tion of meat, poultry, and processed egg 
products, which are regulated by the United 
States Department of Agriculture’s (USDA) 
Food Safety and Inspection Services. See 21 
U.S.C.A. §343 et seq. The FDCA prohibits 
misbranding foods. There are several ways 
a food can be misbranded, including labels 
that are false or misleading, food that is of-
fered for sale under another name, and food 
that is an imitation of another food. See 21 
U.S.C. §343 for a total list. Interestingly, a 
food may also be considered misbranded 
based on the prominence of information on 
the label. 21 U.S.C. §343(f).

Under the FDCA, “labeling” means “all 
labels and other written, printed, or graphic 
matter that are upon any article or any of its 
containers or wrappers, or accompanying 
such article.” 21 U.S.C. §321 (m). The courts 
and the FDA have given an expansive defini-
tion of what “accompanying” means, thereby 
maximizing FDA authority. See Kordel v. 
United States, 335 U.S. 345, 349-50, 69 S. Ct. 
106, 109, 93 L. Ed. 52 (1948). The term “la-
bel” means “a display of written, printed, or 
graphic matter upon the immediate container 
of any article.” 21 U.S.C. §321(k). To comply 
with a “label” requirement under the FDCA 
the word or statement must appear on the 
outside of the container or be easily visible 
through the outside wrapping or container. Id.

The Nutrition Labeling and Education 
Act (NLEA) amended the FDCA and “re-
quires most foods to bear nutrition labeling 
and requires food labels that bear nutri-
ent content claims and certain health mes-
sages to comply with specific requirements.” 
See Guidance for Industry: Food Labeling 
Guide, available at https://www.fda.gov. In rec-
ognizing the challenges faced by the indus-
try with respect to the requirements of the 
NLEA, the Guidance documents specifi-
cally place the compliance burden on the 
food industry: “Although final regulations 
have been established and are reflected in 
this guidance, regulations are frequently 
changed. It is the responsibility for the food 
industry to remain current with the legal re-
quirements for food labeling.” Id.

Under the FDA, there are various kinds 
of labeling claims: nutrition content claims, 
health claims, qualified health claims, and 
structure/function claims.

• Nutrition content claim: Claim on a food 
product that directly or by implication 
characterizes the level of a nutrient in 
the food (i.e. 100 calories). See 21 CFR 
§101.13(a)-(b).

• Health claim: Any claim made on 
the label or in labeling of a food that 
expressly or by implication character-

izes the relationship of any substance to 
a disease or health-related condition. See 
21 CFR §101.14(a)(1)).

• Qualified health claim: Claims made 
for dietary supplements and conven-
tional foods. These claims developed as 
a response to a need to provide for health 
claims based upon less scientific evi-
dence, as long as the claims do not mis-
lead the consumers. See 21 CFR §101.70.

• Structure/function claim: Claims involv-
ing dietary supplement labeling.
Not to be confused with food labeling 

claims, food advertising claims are reg-
ulated by the Federal Trade Commission 
(FTC). Advertising is everything that is not 
captured under the FDA’s authority to regu-
late labeling. Essentially, advertising covers 
anything that is not immediately connected 
with the sale of the product. The FTC has al-
ways retained the authority to regulate food 
and supplement labeling under the FTC Act, 
which delegates the FTC authority to reg-
ulate any advertisement that is “mislead-
ing in the material respect.” 15 U.S.C. §§52, 
55; ABA Section of Litigation, Food & Sup-
plements Second Annual Workshop Food 
Labeling: How to Avoid an FDA or FTC En-

forcement Action, available at https://www.
americanbar.org. The FTC will find an adver-
tisement deceptive and, therefore, unlawful 
if it contains a representation or omission 
of fact that is likely to mislead consumers 
acting reasonably under the circumstances, 
and that representation or omission is ma-
terial. Id.

To comply with food advertising rules, 
there are three basic rules the ad must 
follow:
• it must be truthful and non- deceptive;
• advertisers must have evidence to back 

up their claims; and
• it cannot be unfair.
Advertising FAQ’s: A Guide for Small Busi-
ness, U.S. Fed. Trade Comm’n, available at: 
https://www.ftc.gov.

If a food advertiser is facing an adver-
tising claim, the ad will be subjected to 
the following legal analysis in determin-
ing whether it is deceptive. First, any rep-
resentations made by an advertisement 
must be identified, whether express or 
implied. Deception can arise from affir-
mative representations in an advertisement 
and/or the omission of material informa-
tion in certain circumstances. For example, 
a court analyzing twenty-seven advertise-
ments for green tea weight loss supple-
ments identified numerous representations 
in its analysis, including those that identi-
fied the supplement as “The New Skinny 
Pill,” described its effects as “As much as 4 
inches and 50 percent of all excess fat gone 
in just 14 days!,” Lose up to 15 pounds a 
week with the amazing formula that forces 
your body to release fat,” “You Eat—Miss 
No Meals—Enjoy all sorts of food, morn-
ing, noon and night,” and explained that 
the results were achieved by a “medical 
school caloric abatement formula” that 
“sheds excess weight,” triggering “a fat-
burning chain reaction throughout your 
entire body.” F.T.C. v. Medlab, Inc., 615 F. 
Supp. 2d 1068, 1076–77 (N.D. Cal. 2009). 
The Medlab court noted that advertising 
expressly claimed that the supplements 
engendered this effect “without dieting and 
without any exercise”; however, miniscule 
type at the bottom of each advertisement 
clarified that “Results will vary from one 
individual to another…. To achieve best 
results, you should follow the caloric abate-
ment recommendations, increase activ-
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ity level and not rely on pill use alone.” Id. 
at 1077. In reading the balance of the rep-
resentations, the court determined that an 
implied representation overwhelmingly 
suggested that “any user of this product 
can lose lots of weight quickly by taking a 
pill and doing nothing else.” Id. (emphasis 
in original).

The second part of the analysis in an 
advertising claim considers the represen-
tation in the advertisement from the per-
spective of a consumer acting reasonably 
under the circumstances, i.e., the “reason-
able consumer.” The reasonable consumer 
is the typical person looking at the ad. The 
FTC looks at the ad in context to determine 
whether it misleads or attempts mislead 
the consumer. Looking again at the Med-
lab case as an example, the court deter-
mined that despite a disclaimer in small 
type advising that weight loss required 
calorie restriction and exercise in addition 
to taking the supplement, the reasonable 
consumer would have read the advertising 
to represent that consumers who took the 
supplement would experience permanent 
weight loss without dieting or exercise. 
Medlab, 615 F. Supp. 2d at 1077. However, 
the FTC was able to demonstrate that the 
representations were false and “clearly out-
side the realm of plausible science,” and 
therefore were misleading to reasonable 
consumers. Id. at 1079-1080. Alternatively, 
if the falsity of a representation is in dis-
pute, the FTC may also prove its case by 
demonstrating that the advertiser lacked a 
reasonable basis for asserting that its mes-
sage was true. Id.

The third part of evaluating whether an 
advertisement is deceptive includes a deter-
mination that the representation is mate-
rial, i.e., likely to affect a consumer’s choice 
or use of a product or service. See Enforce-
ment Policy Statement on Food Advertis-
ing, U.S. Fed. Trade Comm’n (May 13, 1994) 
and Advertising FAQ’s: A Guide for Small 
Business, U.S. Fed. Trade Comm’n available 
at: https://www.ftc.gov. In Medlab, the court 
held the representations concerning weight 
loss that would result from supplement use 
were critical information intended to affect 
consumers’ choice to buy the supplement 
and, therefore, were material. Id. at 1081.

Although the FDA is responsible for food 
labeling claims and the FTC is responsible 

for advertising claims, their jurisdictions 
are not clearly defined spheres that co-exist 
separately. They often overlap and it is pos-
sible for both agencies to proceed against 
the same defendant; it is no defense that the 
other agency should have jurisdiction over 
the claim be it for labeling or advertising. 
For example, claims made on the Internet 

have been considered to be both labeling 
and advertising claims and may be sub-
ject to scrutiny by both the FDA and FTC. 
It is important to protect yourself and your 
business from legal action by both agen-
cies. Make an effort to become familiar 
with the requirements for both food label-
ing and advertising because chances are 
something likely could be classified as both 
and subject to enforcement by the both the 
FDA and FTC.

“Healthy” or “All Natural” 
Labeling Claims
Claims over the use of “healthy” and “all 
natural” are still hot in the litigation world. 
There are currently no clearly established 
definitions for these phrases, making use 
of these terms tricky and alleged misuse 
of the terms common and likely to spark 
litigation.

“Healthy”
“Healthy” is difficult to define. Pursuant 
to 21 CFR §101.65(d), the implied nutrient 
content claim “healthy” can be used on a 
label or in labeling of a food to suggest that 
a food, because of its nutrient content, may 
be useful in creating a diet that is consistent 
with dietary recommendations. However, 
this is subject to certain express require-
ments set forth in the regulation, as well as 
whether the “healthy” claim is made with 
an explicit or implicit claim or statement 
about a nutrient. In September 2016, the 
FDA started the process of redefining the 

meaning of “healthy” nutrition content on 
food labeling to provide the consumer with 
easy access to information that allows them 
to choose foods that are consistent with 
public health recommendations. The goal 
is to define “healthy” in a way that is con-
sistent with nutritional science.

Nonbinding guidance on describing a 
food as “healthy” was issued in September 
2016. It advised manufacturers of the FDA’s 
intention to exercise enforcement discre-
tion for food products that are described 
as “healthy” and that “(1)  are not low in 
total fat, but have a fat profile makeup of 
predominantly mono and polyunsaturated 
fats; or (2)  contain at least ten percent of 
the Daily Value (DV) per reference amount 
customarily consumed (RACC) of potas-
sium or vitamin D.” Guidance for Industry: 
Use of the Term “Healthy” in the Labeling of 
Human Food Products, U.S. Food and Drug 
Administration, available at https://www.fda.
gov (last accessed Jan. 9, 2018) (nonbind-
ing industry guidance document effective 
without public comment period pursuant 
to 21 CFR §10.115(g)(2)).

The FDA opened up a public comment 
period on the use of the term “healthy” in 
the labeling of food products on September 
28, 2016. The comment period was then 
extended until April 26, 2017, in response 
to requests for additional time to submit 
comments. “Healthy” on Food Labeling, U.S. 
Food and Drug Administration, available 
at https://www.fda.gov. A public meeting was 
held on March 9, 2017, for interested parties 
to discuss the use of “healthy” in labeling. 
Several interested parties participated in 
the meeting. The public meeting revealed 
that opinions on how to define “healthy” 
are vast. Some are of the opinion that 
a “healthy” food is one that contains a 
meaningful amount of foods that comprise 
a healthy diet and do not have low- or 
no-calorie sweeteners or synthetic colors, 
while others proposed a ranking system 
for healthy foods based on their nutritional 
make up. Still others were of the opinion 
that “healthy” should be based on a food’s 
impact on lowering the risk for chronic 
disease. See Mayne, Susan, Redefining the 
Term “Healthy” on Food Packages – Public 
Process Plays a Crucial Role, U.S. Food & 
Drug Admin., April 20, 2017, available at 
https://blogs.fda.gov. No decision has been 

■

Claims over the use of 

“healthy” and “all natural” are 

still hot in the litigation world. 
■



40 ■ In-House Defense Quarterly ■ Spring 2018

R
E

T
A

IL
 A

N
D

 H
O

S
P

IT
A

L
IT

Y

■

One lawsuit alleged that 

Quaker Oats contained 

glyphosate (an herbicide 

found in RoundUp), something 

which the average consumer 

could not discover as the 

nature of the ingredients 

would require testing that is 

not available to the average 

reasonable consumer.
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announced on the proposed reformulation 
of the definition since the close of the public 
comment period, but it is anticipated that 
the eventual changes will be fundamental. 
For food manufacturers, the description 
of “healthy” should be used with caution 
as the current definition of “healthy” is 
in limbo. It will be important to watch 
for a new definition of “healthy” to avoid 
mislabeling claims.

“All Natural”
Similarly, “All Natural” is a difficult term 
to define. According to the FDA, it is dif-
ficult to define a food product that is nat-
ural, because the food has probably been 
processed and is no longer the product 
of the earth. The FDA has not developed 
a definition for use of the term “natural” 
or its derivatives. However, in 2016, the 
FDA requested public comments on the 
use of the term “natural” in labeling food 
products because of citizen requests and 
requests from federal courts in light of lit-
igation surrounding the term. Although 
there is no clear definition of “natural,” the 
FDA has challenged food labeled as “natu-
ral” because the food contains some ingre-
dient that the FDA considers synthetic or 
artificial (including color additives regard-
less of the source) that has been added to 
the food and that would normally not be 
expected to be in the food.

In addition to “healthy” and “natural,” 
labeling claims against food companies 
for other descriptions continue to be on the 
rise. For example, labeling claims have been 
brought for labels claiming the product is 
“made with real fruit,” intending the con-
sumer to believe the product is made with 
whole fruit, but the product in fact uses 
fruit juice concentrates. See Atik v. Welch 
Foods, Inc., No. 15CV5405MKBVMS, 2016 
WL 5678474, (E.D.N.Y. Sept. 30, 2016). Re-
cently claims were brought for an alleg-
edly misleading label on a frozen pie box 
stating “Original Flaky Crust Made With 
Real Butter,” when the ingredient list iden-
tified butter as just part of the ingredient 
“Shortening, Butter Blend (Palm Oil, But-
ter [Cream, Salt]).” See Leguette v. Schwan’s 
Co., et al., No. 1:17cv07599 (E.D.N.Y. Dec. 31, 
2017). Consumers have also brought “non-
GMO” claims, alleging that reasonable con-
sumers would not expect non-GMO and/or 

natural claims on products containing meat 
or dairy from cows fed GM feed. See Schnei-
der et al v. Chipotle Mexican Grill Inc., No. 
3:2016cv02200, (N.D. Cal. Apr. 22, 2016). 
In addition, consumers have recently dis-
puted product quantity in “slack fill” claims, 
where plaintiffs allege that the consumer is 
misled by large containers that are not com-

pletely full. See Bautista v. CytoSport, Inc., 
223 F. Supp. 3d 182 (S.D.N.Y. 2016) (granting 
a Motion to Dismiss in case brought against 
manufacturer of protein powder products 
alleging the containers were misleading due 
to “nonfunctional slack fill”); White v. Just 
Born, Inc., No. 2:17-CV-04025-C-NKL, 2017 
WL 3130333 (W.D. Mo. July 21, 2017) (deny-
ing a Motion to Dismiss in a case brought 
against manufacturers of Hot Tamales and 
Mike and Ike candies that alleged the candy 
boxes were “substantially slack-filled”).

“All Natural” and “Healthy” 
Litigation Trends
Recent lawsuits challenge products adver-
tised as “nothing artificial” or “nutritious,” 
similar to “natural” claims. These lawsuits 
claim that images in the advertising mate-
rials or on the product packaging mislead 
consumers to believe the product is health-
ier than it really is.

Some courts have used a common- sense 
analysis to dismiss these claims. In Savelli 
v. Gerber Prods. Co., No. 15-cv-61554, 2016 
WL 5390223 (S.D. Fla. Sept. 20, 2016), 
the plaintiff alleged that images on Ger-
ber’s “Puffs” (a cereal product for toddlers) 
led shoppers to believe that the product 
included fruits and vegetables. The court 
dismissed the action, explaining that a 
reasonable consumer could read the label 
to determine the product’s ingredients. 
In Workman v Plum, Inc., 141 F. Supp. 3d 
1032 (N.D. Cal. 2015), the district court 
dismissed a lawsuit alleging that the size 
of ingredients depicted on the packaging 
was misleading. The court found that any 
ambiguity on the predominance of ingre-
dients pictured in the packaging could be 
resolved by reading the label, which lists 
ingredients in order of predominance and 
states the ingredient amounts.

However, these lawsuits continue to be 
filed, and some industry members have 
seen mixed success on motions to dismiss. 
In Saidian v. Krispy Kreme Doughnuts, 
Inc., No. 2:16-cv-08338 (C.D. Cal. Nov. 9, 
2016), the suit alleged that the company’s 
raspberry- filled pastries did not contain 
real raspberries, which deprived donut-
eaters of sources of Vitamin C, Vitamin K, 
Potassium, and dietary fiber, as well as the 
raspberry nutrients that fight against can-
cer, heart disease, and age-related decline. 
The lawsuit also included allegations that 
Krispy Kreme blueberry donuts did not con-
tain real blueberries, depriving donut-eat-
ers of nutrients with the potential to limit 
certain cancers and vascular diseases. On 
February 27, 2017, Krispy Kreme’s motion 
to dismiss was denied. In its order, the dis-
trict court noted that whether a reasonable 
consumer would be deceived by a particu-
lar statement is generally a factual question 
and may only be resolved in those “rare sit-
uations” where it is clear from the complaint 
that no reasonable consumer would be 
misled. Saidian v. Krispy Kreme Doughnut 
Corp., No. 2:16-cv-08338, 2017 WL 945083, 
at *3 (C.D. Cal. Feb. 27, 2017) (order deny-
ing motion to dismiss) (quoting Williams v. 
Gerber Prod. Co., 552 F.3d 934, 939 (9th Cir. 
2008)). The court held that it would not dis-
miss the plaintiff’s claims under Iqbal, as it 
was plausible that the plaintiff would be able 
to show “that reasonable consumers believe 
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that ‘Raspberry-Filled’ doughnuts are filled 
with raspberries, ‘Maple Iced Glazed’ and 
‘Maple Bar’ doughnuts contain maple syrup 
or maple sugar, and ‘Glazed Blueberry Cake’ 
doughnuts contain actual blueberries.” Id.

With increased concerns expressed in 
the media that “trans fats” contribute to 
cardiovascular disease, any products con-
taining hydrogenated oils have come under 
close scrutiny. Plaintiffs’ lawyers are now 
targeting claims against products that in-
clude partially hydrogenated oils, even at 
small or nominal levels that are not required 
to be disclosed in labeling. For example, on-
going trans fats class action litigation has 
been directed against Frito-Lay, for Lay’s 
Classic potato chip package labeling stat-
ing that the product contains “0 grams trans 
fats,” beginning in 2012, and only proceed-
ing to dispositive motions in early 2017. See 
Mot. for Summ. J., Wilson v. Frito-Lay N. 
Am., Inc., No. 12-cv-01586-JST (N.D. Cal. 
Feb. 24, 2017). The court granted defen-
dant’s motion for summary judgment, con-
cluding that the named plaintiffs could not 
meet their burden of showing they relied on 
the “0 grams trans fat” label or “Made with 
All Natural Ingredients” label when pur-
chasing Lay’s Classic potato chips. See Wil-
son v. Frito-Lay N. Am., Inc., 260 F. Supp. 3d 
1202 (N.D. Cal. 2017) (order granting defen-
dant’s motion for summary judgment). The 
case is now on appeal to the Ninth Circuit. 
(Ninth Circuit COA, No. 17-16817)

We have also seen “sugar under fire” 
claims, where a product claims to be 
healthy, but allegedly contains “unhealthy” 
levels of sugar. See Truxel et al v. General 
Mills Sales, Inc., No. 4:16-cv-04957-JSW 
(N.D. Cal. Aug. 29, 2016). “Added sugar” 
lawsuits blame manufacturers, such as 
cereal producers, for conditions including 
obesity, diabetes, heart and liver disease, 
hypertension, Alzheimer’s, dementia, and 
even some cancers. In January of 2017, 
an advocacy group filed a lawsuit against 
Coca-Cola, accusing the company of mis-
leading the public about the sugar-sweet-
ened beverages being linked to obesity, 
diabetes, and cardiovascular disease. See 
The Praxis Project v. Coca-Cola Co., No. 
17-cv-00016, 2017 WL 34107 (N.D.Cal. filed 
Jan. 4, 2017).

Plaintiffs are also increasingly alleging 
independent product “testing” claims. These 

claims often allege missing ingredients and 
claim the presence of off-label substances. 
One lawsuit alleged that Quaker Oats con-
tained glyphosate (an herbicide found in 
RoundUp), something which the average 
consumer could not discover as the nature of 
the ingredients would require testing that is 
not available to the average reasonable con-
sumer. Cooper v. Quaker Oats Co., No. 3:16-
cv-02364 (N.D. Cal. Apr. 29, 2016).

A New Industry Facing Food 
Labeling Claims: Beer and Spirits
The Federal Alcohol Administration Act 
(FAA Act) provides for regulation of the 
alcohol beverage industry and protection of 
consumers, including labeling and adver-
tising requirements. See 27 U.S.C. §201, et 
seq. and Federal Alcohol Administration 
Act, available at https://www.ttb.gov. The laws 
set forth in the FAA Act for labeling are 
implemented by 27 CFR Part 5 for distilled 
spirits and 27 CFR Part 7 for malt bever-
ages. The Alcohol Tobacco Tax and Trade 
Bureau (TTB) is the regulatory agency that 
has authority over beverage alcohol, in-
cluding distilled spirits and beer, and is 
responsible for implementing and enforc-
ing “a broad range of statutory and com-
pliance provisions to ensure that alcohol 
products are created, labeled and marketed 
in accordance with Federal laws and reg-
ulations.” See Labeling and Formulation 
Approval, available at https://ttb.gov.

In recent years, consumers have had a 
growing interest in artisanal food and bev-
erages that are locally grown or made. This 
has coincided with a rise in false adver-
tising and labeling claims in the beer and 
spirits industry. Origin disputes are some 
of the most common claims faced by the 
spirits industry. Some claims involve rep-
resentations on the package that may con-
fuse consumers as to where the product 
is made, such as implying that beer is 
imported when it is made domestically, 
or labeling whiskey as bourbon made in 
Kentucky, when it is partially produced in 
another state.

In Nowrouzi v. Maker’s Mark Distillery, 
Inc., 2015 WL 4523551 (S.D. Cal. July 27, 
2015), the plaintiff alleged that the whis-
key was not handmade as advertised. The 
court dismissed the suit, stating that “no-
body could believe a bourbon marketed this 

widely at this volume is made entirely or 
predominantly by hand,” and that “no rea-
sonable person would understand hand-
made in this context to mean literally made 
by hand” without the use of equipment.

In Pye v. Fifth Generation, Inc., No 4:14-
cv-00493 (N.D. Fla. Sept 27, 2016), the 
plaintiffs asserted that the maker of Tito’s 
Vodka deceived the public by advertising 
its product as made in an old fashioned 
pot still. The vodka was in fact made in a 
pot still, but the plaintiffs asserted that the 
pot still used by Tito’s was too modern to 
be “old fashioned.” The court dismissed the 
claim (at summary judgment) and found 
the plaintiffs’ definition of “old fashioned” 
was too narrow. The court compared pot 
stills to bound books that may be quite 
modern in some respects, but can still be 
called “old fashioned.”

Another spirits case was allowed 
to continue past a motion to dismiss in 
Illinois. In Aliano v. Louisville Distilling Co., 
LLC, 115 F. Supp. 3d 921 (N.D. Ill. 2015), the 
plaintiffs alleged that this whiskey was not 
made in Kentucky as stated on the label 
and that it was not “hand crafted” as stated 
on the label. In contrast to the Makers’ 
Mark case, the court found that consumers 
might believe Angel’s Envy whiskey was 
actually handmade because it was a smaller 
brand and did not have the presence that 
Makers’ Mark had.

These cases are also hitting the beer 
industry. It should be noted that beers 
that do not meet the definition of a “malt 
beverage” under the FAA Act are subject 
to the labeling provisions of the FDCA. 
See TTB Ruling No. 2008-3 (July 7, 2008); 
https://www.ttb.gov/rulings/2008-3.pdf.

In 2016, a lawsuit was filed against Sap-
poro U.S.A., Inc. alleging that the defendant 
misled consumers to believe that the beer 
was Japanese in origin. See Amended Com-
plaint, Antonia BOWRING, individually 
and on behalf of all others similarly situ-
ated, Plaintiff, v. SAPPORO U.S.A., INC., 
Defendant., 2016 WL 8202061 (E.D.N.Y.). 
The plaintiff claimed that Sapporo used 
slogans such as “Sapporo—the Original 
Japanese Beer” and “Japan’s Oldest Brand” 
among other marketing and labeling to 
mislead consumers to believe the beer was 
from Japan when it was really brewed in 
Canada or the United States. The district 
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tising and deceptive acts claims, finding 
that a reasonable consumer would not be 
misled. See Bowring v. Sapporo U.S.A., Inc., 
234 F. Supp. 3d 386, 388 (E.D.N.Y. 2017) 
(order granting motion to dismiss). A simi-
lar lawsuit was also filed against Red Stripe, 
but the district court also dismissed that 
matter finding that “no reasonable con-
sumer would be misled into thinking that 
Red Stripe is made in Jamaica with Jamai-
can ingredients based on the wording of 
the packaging and labeling.” Dumas v. Dia-
geo PLC, No. 15CV1681 BTM(BLM), 2016 
WL 1367511, at *2 (S.D. Cal. Apr. 6, 2016) 
(order granting motion to dismiss).

In contrast, a district court in Califor-
nia allowed claims for misrepresentation 
against the owners of Kona Brewing Com-
pany to proceed past a motion to dismiss, 
finding that the court could not “conclude 
as a matter of law that the misrepresenta-
tions would not mislead a reasonable con-
sumer.” Broomfield v. Craft Brew All., Inc., 
No. 17-CV-01027-BLF, 2017 WL 3838453, 
at *8 (N.D. Cal. Sept. 1, 2017), on reconsid-
eration in part, No. 17-CV-01027-BLF, 2017 
WL 5665654 (N.D. Cal. Nov. 27, 2017).

Overall, it appears that origin claims 
have become more prevalent in the beer 
and spirits industry in recent years, giv-
ing reason for makers and distributers to 
be even more vigilant about the content 
of their products’ labeling and marketing. 
As we see more of these claims, industry 
members will need to examine the state-
ments and content of their labeling and 
marketing carefully to avoid and defend 
these claims successfully.

Conclusion
Between evolving guidance and newly 
emerging litigation trends, there are plenty 
of issues to keep industry members awake, 
worrying whether their products’ label-
ing will go from accurate to misleading 
overnight. Issuance of new definitions and 
guidelines on the use of “healthy,” once the 
USDA completes the rulemaking process, 
may bring some clarity. Hopefully, appel-
late courts will also help to end regulation- 
through- litigation on certain issues, such 
as trans fat claims, by affirming some of 
the “common sense” dismissals discussed 
above.

Special thanks and credit to Jeanine Flaherty, 
Richard Heller, and Allyson Wilcox for their 
assistance and review of the original version of 
this manuscript, which was published in con-
junction with the 2017 DRI Retail and Hospital-
ity Litigation Seminar. 


