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L I T I G AT I O N  S K I L L S

Back to the Basics Communicable 
Disease Coverage in 
the Age of COVID-19

By Steven A. Bader

A novel insurance 
product, an emerging 
area of first-party 
litigation, and a refresher 
on motions to dismiss.

■ Steven Bader is a partner and head of appellate practice at Cranfill Sumner LLP in Raleigh, North Carolina. 
In addition to appellate work, Steven advises insurance carriers on coverage issues in first and third-party 
claims. He also maintains an active litigation practice, defending insurers and their insureds in a wide variety 
of casualty cases, including wrongful death suits, personal injury claims, liquor liability matters, construction 
defect litigation, and professional liability lawsuits.

The COVID-19 pandemic caused countless businesses 
across the country to sue their insurers for first-party 
business interruption coverage. The insurance industry, 
by and large, has won this war. 
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Most insurance products only cover these 
losses if the insured property sustains 
physical loss or damage. The novel coro-
navirus that causes COVID-19 does not 
damage property; it sickens people. On 
top of that, policies often include an exclu-
sion for losses caused by virus or bacteria. 
Pandemic-based shutdown orders fit this 
exclusion to a tee.

Communicable disease coverage is dif-
ferent. Unlike its building and property 
counterpart, coverage does not depend on 
physical loss or damage to property. Nor is 
it subject to a virus or bacteria exclusion. 
The product, instead, gives coverage if a 
government authority directs an insured 
to suspend operations because of commu-
nicable disease at the insured property. It is 
targeted to businesses that are susceptible 
to local outbreaks of disease such as legio-
nella or measles, including massage par-
lors, health clubs, and daycares. 

Then came the COVID-19 pandemic. 
Insureds with communicable disease cov-
erage looked to their carriers to cover busi-
ness interruption losses. But insurers, for 
the most part, denied the claims because 
the general shutdown orders did not fit the 
criteria for the coverage. Lawsuits followed. 
And communicable disease coverage, it 
turned out, had never been litigated in any 
forum prior to 2020, rendering both sides’ 
views of the coverage untested.

This is the story of communicable dis-
ease coverage in the age of COVID-19. It 
is a story of sympathetic plaintiffs, novel 
legal issues, and a historic public health 
crisis. It is also a story of things to come as 
the nature and scope of communicable dis-
ease coverage is a budding area of litigation 
that is sure to impact insurance coverage in 
future public health crises.

It is more than just an insurance story, 
though. For defense attorneys of all stripes, 
the battle for communicable disease cov-
erage is a back-to-the basics refresher on 
motions to dismiss when the case law is 
unwritten, the plaintiffs are creative, and 
each new ruling is scrutinized by busi-
nesses and insurers alike.

Communicable Disease Coverage—
What Is It Good For?
Communicable disease coverage is a spe-
cialty product not written on any standard 
insurance form. Policy language varies 

between insurers and policies. In general, 
coverage is afforded when a government 
authority suspends an insured’s operations 
because of communicable disease at the 
property. Insurers tend to use one of three 
distinct, yet similar, events as the trigger 
for coverage.

The first form—the “outbreak” form—
provides coverage if a government author-
ity shuts down or suspends an insured’s 
business operation due to an “outbreak” 
of a communicable disease at the insured 
premises. See, e.g., Dakota Girls, LLC v. 
Philadelphia Indem. Ins. Co., 524 F. Supp. 
3d 762, 767 (S.D. Ohio 2021). The term “out-
break” is not defined in these policies.

The second form—the “uninhabitable” 
form—affords coverage if the govern-
ment declares all or a portion of an in-
sured premises “uninhabitable” due to the 
spread of communicable disease. Northwell 
Health Incorporated v. Lexington Insur-
ance Company, No. 21-CV-1104 (JSR), 2021 
WL 3139991, at *1 (S.D.N.Y. July 26, 2021) 
(unpublished). “Uninhabitable,” like “out-
break,” is not defined.

The third form—the “actual not sus-
pected” form—as the name suggests, gives 
coverage if a government authority restricts 
access to the insured premises due to the 
“actual not suspected presence of com-
municable disease.” Ralph Lauren Corp. v. 
Factory Mutual Insurance Company, No. 
CV2010167SDWLDW, 2021 WL 1904739, 
at *4 (D.N.J. May 12, 2021).

Communicable disease coverage, under 
all three forms, is only accessible if a state 
actor directs an insured to close because 
of sickness at the business. Yet, as 2020 
neared its end, a federal district court in 
California said otherwise.

December 2020–February 2021: 
The Insureds Strike First 
In Baldwin Academy, Inc. v. Markel Insur-
ance Company, an insured preschool sought 
communicable disease coverage after state 
and local authorities suspended operation 
of all early childhood education centers. No. 
3:20-CV-02004-H-AGS, 2020 WL 7488945, at 
*3 (S.D. Cal. Dec. 21, 2020) (unpublished). The 
policy used an “outbreak” form. In particular, 
it provided coverage for health-department 
ordered shutdowns “caused by or result[ing] 
from a Covered Cause of Loss.” “Covered 
Cause of Loss” included “an outbreak, at 

premises described in the Declarations, of a 
... a. ‘Communicable disease’ such as, but not 
limited to, meningitis, measles or Legion-
naire’s disease ....”

The insurer moved to dismiss and argued 
that the policy required a causal nexus 
between the government orders and an “out-
break” at the insured business. The insured 
had been ordered to suspend its operations, 
but not because of an “outbreak” on site. 
The court declined this reading of the pol-
icy. It found “outbreak” could refer to “exter-
nal circumstances,” like a global pandemic, 
and not just a “localized outbreak” at the in-
sured location. 

The court also found the insured alleged 
an “outbreak,” consistent with its liberal read-
ing of the policy, because two persons who 
tested positive for COVID-19 had visited the 
campus prior to their positive test. “Taking 
these alleged facts as true,” the court wrote, 
“gives rise to a plausible inference that an out-
break of COVID-19 occurred at [the insured 
premises].”

Three months later, in February 2021, the 
second communicable disease coverage deci-
sion came down. Once again, the insured 
staved off a motion to dismiss. The policy in 
Salon XL Color & Design Group, LLC v. West 
Bend Mutual Insurance Company required a 
shutdown or suspension of an insured’s oper-
ations due to an “outbreak” of a communica-
ble disease at the premises. 517 F. Supp. 3d 
725, 730 (E.D. Mich. 2021). The insured salon, 
like the preschool in Baldwin, ceased opera-
tions in response to statewide mandates. The 
United States District Court for the Eastern 
District of Michigan, with minimal analysis, 
denied the motion to dismiss. The insured 
alleged that the governor directed a state-
wide shutdown of salons “due to the spread of 
COVID-19 throughout Michigan, including 
their premises and at property within a one-
mile radius of the insured premises.” This 
allegation, the court wrote, “is a sufficient 
pleading to establish a causal nexus between 
the Executive Order and COVID-19’s pres-
ence at the insured property and properties 
within a one-mile radius of it to survive a 
motion to dismiss.”

Things looked uncertain, if not bleak, 
for the insurance industry following these 
early returns. But spring 2021 brought a 
series of well-reasoned rulings focused on 
the plain language of the coverage and the 
pleaded allegations.
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March 2021–July 2021: 
Insurers Find Their Footing
On March 8, 2021, the United States District 
Court for the Eastern District of Ohio granted 
a motion to dismiss a claim for coverage 
under an “outbreak” form that also required 
“actual illness” at the property. Dakota Girls, 
LLC v. Philadelphia Indem. Ins. Co., 524 F. 
Supp. 3d 762 (S.D. Ohio 2021). The policy 
required a government ordered shutdown 
or suspension “due directly to an outbreak 
of a ‘communicable disease’ … that causes 
an actual illness at the insured premises ….”

The insured daycare ceased operations in 
response to a statewide closure order of all 
childcare facilities. It alleged an “outbreak” 
of “actual illness” because persons on-site had 
displayed symptoms consistent with COVID-
19, including cough, fever, body aches, and 
the like. It also alleged it was difficult, if not 
impossible, to confirm the infection with 
greater specificity due to the absence of wide-
spread testing at that point.

The insurer argued the pleaded allega-
tions: (1) did not identify a closure order due 
to an outbreak at the insured premises; and 
(2) did not show actual illness on site. The in-
sured took a creative, though somewhat eso-
teric, approach to these arguments. It argued 
that under the last antecedent rule, the pol-
icy provided coverage for either an “outbreak 
of a communicable disease” or “actual illness 
at the insured premises.” The court rejected 
this invitation to re-write the policy. The cov-
erage, it wrote, “contemplates an outbreak 
of communicable disease on the insured’s 
premises, not an outbreak affecting the pub-
lic at large.” In addition, it found the allega-
tion that persons demonstrated symptoms 
“consistent with COVID-19” did not plead 
facts that showed “actual illness” on site. In 
the first ruling of its kind, the court granted 

the motion to dismiss the insured’s claim for 
communicable disease coverage.

Dakota Girls spawned a series of rulings 
that found statewide shutdown orders did 
not state a claim for communicable disease 
coverage under an “outbreak” form. Para-
digm Care & Enrichment Ctr., LLC v. W. Bend 
Mut. Ins. Co., No. 20-CV-720-JPS-JPS, 2021 
WL 1169565 (E.D. Wis. Mar. 26, 2021); Green 
Beginnings, LLC v. West Bend Insurance Com-
pany, No. 20-CV-1661, 2021 WL 2210116, at *1 
(E.D. Wis. May 28, 2021). These victories fore-
told success for insurers in motions to dismiss 
claims for coverage on “actual not suspected” 
and “uninhabitable” forms.

On May 12, 2021, the United States District 
Court for the District of New Jersey dismissed 
a claim for communicable disease cover-
age under an “actual not suspected” form in 
Ralph Lauren Corporation v. Factory Mutual 
Insurance Company, No. CV2010167SD-
WLDW, 2021 WL 1904739, at *4 (D.N.J. May 
12, 2021). The policy gave coverage if the 
premises was contaminated with the “actual 
not suspected presence of communicable dis-
ease and access to such location is limited, 
restricted or prohibited by” either a health 
department or the insured themselves. The 
insured suspended operations under state 
and local shutdown orders issued in response 
to the COVID-19 pandemic. It did not, how-
ever, allege that any persons on site had been 
infected with COVID-19. This shortcoming 
compelled dismissal of the claim. The court 
expressed sympathy to the insured for the 
“very real losses businesses have suffered,” 
but nonetheless, concluded that it “cannot 
grant [the insured] the relief it seeks under 
the Policy’s unambiguous terms.”

Two months after Ralph Lauren, the 
United States District Court for the South-
ern District of New York dismissed a claim 
for communicable disease coverage under 
an “uninhabitable” form. Northwell Health, 
Inc. v. Lexington Ins. Co., No. 21-CV-1104 
(JSR), 2021 WL 3139991, at *1 (S.D.N.Y. July 
26, 2021). The policy provided communica-
ble disease coverage if: (1) the insured ceased 
or slowed down business activities at an in-
sured location (2) in response to an order 
issued to regulate the spread of communica-
ble disease; and (3) that declared all or a por-
tion of the insured premises “uninhabitable 
due to the threat of the spread of commu-
nicable disease, prohibiting access to those 
portions of the [property].” No. 21-CV-1104 

(JSR), 2021 WL 3139991, at *1 (S.D.N.Y. July 
26, 2021) (unpublished).

The allegations of the insured medical 
group met the first two criteria. To satisfy the 
third element, the insured alleged that state 
and local lockdown orders “declared portions 
of [the insured’s] properties uninhabitable 
due to the threat of the spread of COVID-19 
and prohibited access to those portions of [the 
insured’s] covered properties.” The insurer 
argued this conclusory allegation just restated 
the policy’s coverage, but did not allege facts 
that could be presumed true. In addition, the 
insurer noted, the orders referenced by the in-
sured regulated visitors to healthcare facilities 
in general, but none declared any such facil-
ity, including the insured’s facilities, “unin-
habitable.” To the contrary, medical facilities 
continued to be inhabited after the order 
had been issued. The court agreed with the 
insurer and dismissed the suit.

The Battle Rages On …
Dakota Girls, Paradigm Care, Ralph Lau-
ren, and Northwell Health righted the ship, 
so to speak, on how communicable disease 
coverage should be applied to claims stem-
ming from state and local COVID-19 shut-
down orders. Most courts, following these 
orders, have followed suit in dismissing sim-
ilar claims for coverage. See, e.g., W. End Kids 
Acad., LLC v. W. Bend Mut. Ins. Co., No. 5:20-
CV-00172 (TBR), 2021 WL 4317724 (W.D. Ky. 
Sept. 22, 2021) (dismissing claim for coverage 
under “outbreak” form); Abbey Hotel Acqui-
sition, LLC et al. v. National Surety Corp., 
No. 21-CV-3506 (VEC), 2021 WL 4522950 
(S.D.N.Y. Oct. 1, 2021) (same); Flower Sis-
ters LLC v. Great American Insurance Com-
pany, No. EDCV201294DMGSPX, 2021 WL 
4472904, at *2 (C.D. Cal. May 20, 2021) (dis-
missing claim for coverage under “actual not 
suspected” form); Spirit Realty Capital, Inc. v. 
Westport Ins. Co., No. 21-CV-2261 (JMF), 2021 
WL 4926016 (S.D.N.Y. Oct. 21, 2021) (same); 
Palomar Health v. Am. Guarantee & Liab. 
Ins. Co., No. 321CV00490BENBGS, 2021 WL 
4035005, at *9 (S.D. Cal. Sept. 3, 2021) (dis-
missing claim for coverage under “uninhab-
itable” form).

Victory has not been absolute for insur-
ers. A state superior court in Connecticut, for 
example, denied a motion to dismiss a claim 
for communicable disease coverage under an 
“outbreak” form. Hotel Adventures LLC v. Fire-
man’s Fund Ins. Co., 30-2021-01188889-CU-
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Spring 2021 brought a 
series of well-reasoned 
rulings focused on the plain 
language of the coverage 
and the pleaded allegations.



For The Defense ■ January 2022 ■ 9

CO-WJC (Cal. Sup. Ct. Sept. 23, 2021). It found 
the policy language was ambiguous and thus 
may afford coverage for the insured’s allega-
tions that the “shutdown orders issued due to 
the fear of spreading the coronavirus caused 
the business losses.” The United States Dis-
trict Court for the North District of Texas 
ruled that losses incurred due to a statewide 
shutdown order may state a claim for cov-
erage under an “uninhabitable” form, albeit 
in the context of a motion to remand and 
an improper joinder argument. MB2 Dental 
Sols. LLC v. Zurich Am. Ins. Co., No. 3:20-CV-
01430-N, 2021 WL 2551619, at *4 (N.D. Tex. 
June 21, 2021).

The Sixth Circuit, on November 5, 2021, 
wrote the first epilogue to the story of com-
municable disease coverage in its opinion 
in Dakota Girls. 17 F.4th 645 (6th Cir. 2021). 
The insured daycare’s compliance with the 
statewide shutdown orders, it held, did not 
state a claim for communicable disease 
coverage. The order was issued as a “pro-
phylactic measure” to address conditions 
statewide, “not as a response to a specific ill-
ness discovered at appellants’ preschools or 
anywhere else.” “Indeed,” the court wrote, 
“there was no allegation that Ohio’s Direc-
tor of Health had ever even heard of Dakota 
Girls or the other preschools in this case.” 
And so, the insured did not state a claim for 
communicable disease coverage. 

Then, on January 5, 2022, the Fifth Cir-
cuit wrote the second epilogue to the story in 
Terry Black’s Barbecue, L.L.C. v. State Auto-
mobile Mutual Insurance Company, a case 
involving a so-called restaurant extension 
endorsement akin to an “actual or alleged” 
form. The policy gave coverage for compli-
ance with cessation orders “resulting from 
the actual or alleged . . . exposure of the 
described premises to a contagious or infec-
tious disease.” No. 21-50078, 2022 WL 43170 
(5th Cir. Jan. 5, 2022). Officials in Texas issued 
several orders to slow the spread of COVID-
19. These orders, the Fifth Circuit ruled, 
did not invoke coverage because they were 
“enacted to avoid exposure to COVID-19, not 
because of exposure to COVID-19.” (empha-
ses in original).

A New Legal Issue, but an 
Old Formula for Success
Insurance companies and their insureds have 
a mutual interest in a clear understanding of 
the coverage afforded under all insurance 

policies. The COVID-19 pandemic has cre-
ated, or at least enhanced, the market for 
insurance products that cover losses when 
businesses are forced to close during an epi-
demic. Communicable disease coverage is not 
the answer though.

Even so, the litigation surrounding this 
coverage may not go away anytime soon. 
COVID-19 business interruption litigation 
will persist into 2022 and perhaps beyond 
as appellate courts rule on various ques-
tions. Insurers, claims adjusters, and coverage 
counsel should be well-versed in the rulings 
surrounding this coverage in order to posture 
their own suits for dismissal.

In a larger sense, the last year of com-
municable disease coverage litigation pro-
vides a refresher for all defense attorneys on 
a thoughtful approach to motions to dismiss 
in unchartered territory. Although many les-
sons can be drawn from these rulings, at least 
four examples apply to any motion to dismiss.

For starters, call out conclusory allegations 
and threadbare recitals of the elements of a 
claim that are unsupported by facts. In North-
well Health, for example, the plaintiff alleged 
that state and local authorities declared its 
premises “uninhabitable.” But it pleaded no 
facts to support this claim. And, to the con-
trary, the orders by state and local authori-
ties made no declaration that the insured’s 
premises, or any other healthcare facility, was 
“uninhabitable.” The pleaded allegations, the 
court ruled, just recited the policy’s require-
ment for coverage. These conclusions did not 
state a claim for relief. See also Spirit Realty 
Capital, No. 21-CV-2261 (JMF), 2021 WL 
4926016 (conclusory allegations regarding 
the presence of COVID-19 at insured prop-
erty did not state a claim for coverage under 
an “actual not suspected” form).

Second, look for square pegs in round 
holes. In Dakota Girls, for instance, the 
policy required “actual illness” before it 
granted coverage. 524 F. Supp. 3d at 767. 
The insured alleged that persons demon-
strated symptoms consistent with COVID-
19. It did not plead any instances of “actual 
illness.” In Abbey Hotel, the insured hotel 
alleged that local authorities stopped it 
from accepting new reservations or extend-
ing existing ones. No. 21-CV-3506 (VEC), 
2021 WL 4522950. The authorities did not, 
however, direct the hotel to cease opera-
tions due to the outbreak of a communica-
ble disease, as the coverage required.

Third, call out the proverbial red her-
rings. The decisions on “outbreak” cover-
age demonstrate this idea. Some insureds 
alleged that the term “outbreak” was ambig-
uous because it was not defined in the pol-
icy. They argued “outbreak” should then 
be construed broadly in favor of coverage 
because the COVID-19 pandemic, after all, 
is an outbreak of a disease. But the lynchpin 
to coverage is not the presence of an “out-
break.” Rather, coverage requires a nexus 
between the government-ordered suspen-
sion and communicable disease within the 
four walls of the insured premises. A gen-
eral order that suspends entire sectors of the 
economy, in order to discourage person-to-
person contact in the midst of a global pan-
demic, does not fit. See, e.g., Paradigm Care,
No. 20-CV-720-JPS-JPS, 2021 WL 1169565; 
Green Beginnings, No. 20-CV-1661, 2021 
WL 2210116.

Last, trust your instincts. Consider 
whether the plaintiff’s theory lines up with 
the pleaded claims for relief. Look for places 
where the recitation of facts seems tangen-
tial and overbearing, as opposed to short and 
plain. If it looks like a duck and it quacks like a 
duck, it’s a duck. And remember, the absence 
of case law is not always a bad thing. There 
may be a reason no other court has found 
similar allegations state a claim for relief. 
Point that out.

Conclusion
Communicable disease coverage was never 
intended to insure against pandemic-
related losses. The first few rulings on 
the question were underwhelming. The 
defense bar, nonetheless, continued to craft 
well-reasoned and persuasive motions to 
dismiss. And, in the end, persistent and 
objective advocacy led most courts to the 
right answer. Which is a good reminder 
for all of us, defense attorneys or otherwise, 
that if at first you don’t succeed, try again. 

Victory has not been 
absolute for insurers. 


