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Lake Crabtree County Park
Date: January 29, 2025

COMMENT
Dear members of the Authority,

Our office has been retained by TORC (Triangle Off-Road Cyclists) in
connection with the future uses of Lake Crabtree County Park (“LCCP”), and
particularly in connection with the Authority’s invitation for public comments
regarding future uses of LCCP. I write today on behalf of TORC, in response to the
Authority’s invitation to comment on LCCP’s future uses.

TORC 1s proud of its approximately twenty-year history of volunteering with
Wake County Parks, Recreation & Open Space, and hopes to continue supporting the
citizens of the Triangle in building and maintaining the incredibly effective trail
system at LCCP—which by no accident is among the most used trail systems of all
Wake County parks. Today, TORC is immensely interested in preserving the off-road
bicycle trials across the full length and width of LCCP. TORC estimates that over
the last few decades at LCCP, TORC and its members have re-built and maintained
seven miles of trail, hosted hundreds of community events, volunteered thousands of
hours, and invested over $200,000.00 from grants and TORC donations.! On its part,
Wake County has leased a portion of the land on which LCCP lies since 1985, and
leased the remaining LCCP land in a 1994 lease amendment that included specific
reference to use of the additional land for construction and maintenance of mountain-
biking trails by TORC’s predecessor (the land described in the 1985 lease and 1994
amendment collectively being the “Land”). TORC thus wishes to see its work, and
the public benefit derived from its work, preserved.

We understand that the Authority believes itself obligated to end the use of
LCCP as a community park and believes that this obligation stems from FAA
requirements that the Authority obtain fair market value in leasing LCCP. We
understand further that the Authority believes that on account of those
requirements, it can no longer lease the Land to Wake County for continued use as
LCCP. We are not presently aware of a specific basis provided by the Authority for

1 For contextual benefit, we enclose herewith a map showing the location of all TORC trails in LCCP.
The map is an excerpt from a LCCP brochure and trial map, found at https://www.wake.gov/
departments-government/parks-recreation-open-space/all-parks-trails/lake-crabtree-county-park.



what we understand to be the Authority’s position. Although we are certainly happy
to receive that basis from you and review it together with you, we believe, based on
the information available to us today, that the statutes governing FAA—and as a
necessary consequence, any enforceable FAA regulations or FAA policy—do allow the

existing relationship with Wake County to continue, and thus do allow continued use
of the Land as LCCP.

Put simply, FAA’s authority is strictly regulated by statute, and cannot reach
outside of the express authority granted to it by statute. This limitation is the clear
consequence of several recent opinions by the Supreme Court of the United States
and the United States Court of Appeals for the Fourth Circuit, which courts have
curtailed federal agency overreach beyond statutory bounds. Most notable in this
regard is Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 144 S.Ct. 2244 (2024),
where Chevron deference to federal agencies was overruled, and the judiciary re-
installed its final authority to determine whether or not federal agency regulations
complied with Congressional authority. Loper Bright aligned with a prior Supreme
Court decision in West Virginia v. EPA, 597 U.S. 697, 142 S.Ct. 2587 (2022), where
the Major Questions Doctrine coalesced as the natural result of prior Supreme Court
precedent, and was asserted as a judicial doctrine where, in select cases, “given both
separation of powers principles and a practical understanding of legislative intent,
the agency must point to ‘clear congressional authorization’ for the authority it
claims.” 597 U.S. at 700, 142 S.Ct. at 2595. The United States Court of Appeals for
the Fourth Circuit has already made early application of the Major Questions
Doctrine: in North Carolina Coastal Fisheries Reform Group v. Capt. Gaston LLC, 76
F.4th 291 (4th Cir. 2023), the Doctrine was used to preclude the application of certain
Clean Water Act regulations to shrimp trawlers, based on the lack of clear
Congressional intent to regulate them. In light of at least these authorities, any FAA
regulation or policy statement must fall strictly within statutory requirements, and
courts should not enforce regulations or policy statements that do not comport with
Congressional authority.2

Thus in evaluating any declaration by FAA as to the Authority’s land use
decisions, we would anticipate FAA to be constrained by its limited statutory
authority to control or direct those uses. With regard to FAA’s regulation of land use
pertinent to LCCP, we understand the directly-relevant statute to be 49 U.S.C. §
47107. Under Section 47107, any restriction on land use that FAA may impose,
whatever the grounds for that restriction (for example, whether by grant assurances
or otherwise), is subject to a community use exception. The community use exception
1s found in 49 U.S.C. § 47107(v), and provides that airports “shall not be considered
to be in violation of this subtitle, or to be found in violation of a grant assurance made

2 To the extent any agency pronouncement at issue is understood by any person to be long-settled,
note that the statute of limitations to challenge adverse regulations begins to run from the time a
person or party is aggrieved by the regulation—not from the time the regulation is first promulgated.
Corner Post, Inc. v. Bd. of Governors of Fed. Reserve Sys., 603 U.S. 799, 144 S.Ct. 2440 (2024).
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under this section, or under any other provision of law, as a condition for the receipt
of Federal financial assistance for airport development,” if a particular land use falls
within the community use exception. 49 U.S.C. § 47107(v). Under the community
use exception, airports can lease property to local governments for recreational uses
at below fair market value, and can even permanently restrict property to
recreational or public-park uses without obtaining fair market value in return. 49

U.S.C. § 47107(v)(1)(A), (B).3

Our understanding is that the Authority meets, or can meet, the statutory
requirements for leasing LCCP to Wake County at less than fair market value. Our
understanding is that the Authority complies, or can comply, with key elements as
follows:

—

the initial lease with Wake County was entered into before February 16, 1999;

any renewal can be for a term of less than ten years;

3. the Land will not be needed for an “aeronautical purpose,” as that term 1is
specifically defined by 49 U.S.C. § 47107(v)(6), for the next ten years (which we
presume for purposes of this discussion, on account of the Authority’s interest
in public comment on the possibility of leasing the land to private developers
for non-aeronautical purposes);*

4. the recreational uses at LCCP will not impact the aeronautical use of the
airport;

5. upon information and belief, the Authority will not be responsible for
preparation, startup, maintenance, or any other costs associated with the
recreational purpose of LCCP;5

6. upon information and belief, the recreational uses at LCCP are consistent with
land use compatibility criteria in 49 U.S.C. § 47502 (regarding noise
measurement and noise exposure); and

7. upon information and belief, the leasehold interest would be subordinate to

lawful interests superior to the lease.

&

Moreover, the Authority also meets, or could also meet, the key requirements for
permanent restriction of the land to recreational and public park use without receipt
of fair market value:

3 To be sure, both options require that the property at issue be purchased using federal grant funds
issued before January 1, 1989. We understand the Authority to have obtained the Land before
January 1, 1989. For land not obtained with federal grant funds, 49 U.S.C. § 47107(x) is notable, as
discussed below at page 4.

4“Aeronautical purpose” is defined strictly by statute. 49 U.S.C. § 47107(v)(6) defines an “aeronautical
use” or “aeronautical purpose” to include only uses or purposes “that involve or directly relate to the
operation of aircraft,” or that “include services located at an airport that are directly and substantially
related to the movement of passengers, baggage, mail, and cargo[.]”

5 Of course, at this time this remains a presumption, and one subject to any negotiation between Wake
County and the Authority as to the precise terms of a lease renewal.
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1. the Land has been continuously leased to Wake County for recreational or
public-park uses since July 1, 2003 (indeed, since 1985 and 1994);

2. the Land does not impact the aeronautical use (again, as specifically defined
by 49 U.S.C. § 47107(v)(6)) of the airport, is not needed for any aeronautical
use of the airport, and is not expected to be needed for aeronautical use of the
airport;

3. the Authority is not responsible for operations, maintenance, or any other costs
associated with the recreational or public-park use, and would lease the Land
to a local government entity—namely, Wake County—to operate and maintain
the Land at no cost to the Authority;¢ and

4. upon information and belief, the recreational uses at LCCP are consistent with
land use compatibility criteria in 49 U.S.C. § 47502 (regarding noise
measurement and noise exposure).

No review or approval by the Secretary of Transportation is required once either set
of conditions is met. 49 U.S.C. § 47107(v)(4). Satisfying 49 U.S.C. § 47107(v) 1s
sufficient standing alone. Under the Supreme Court and Court of Appeals precedents
described above, any FAA pronouncements that demand more from the Authority
than 49 U.S.C. § 47107(v) requires would be pronouncements that re-write the
statute and would, therefore, be without effect. Thus in meeting the requirements of
49 U.S.C. § 47107(v) the Authority could continue leasing LCCP to Wake County,
allowing Wake County to continue its use of the Land as LCCP and in turn allowing
the trails built and maintained by TORC and enjoyed by the community to remain in
benefit of the public.

Not only is the community use exception established in law, but we believe
that it 1s moreover supported by the spirit of Congressional action limiting federal
authority to restrict local land uses. For example, 49 U.S.C. § 47107(x) expressly
limits the Secretary’s authority to review or require approval of airport plans on “land
acquired by an airport owner or operator without Federal assistance,” to only those
instances where the plan would materially affect safe aircraft operations, adversely
affect people or property resulting from aircraft operations, or adversely and
significantly affect prior federal investments. 49 U.S.C. § 47107(x)(1). Indeed,
outside of these specific instances, “[t]he Secretary may not require an airport to seek
approval for (including in the submission of an airport layout plan), or directly or
indirectly regulate or place conditions on (including through any grant assurance),
any project[.]” Id.; see also Pub. L. No. 115-254 § 163 (2018) (FAA Reauthorization
Act of 2018, “Limited Regulation of Non-Federally Sponsored Property”, limiting the
Secretary’s authority to “directly or indirectly regulate” land uses or leases). Such
related statutory authority, even if not directly applicable to federally-funded airport
lands, can counsel evaluations of Congressional intent when evaluating FAA
pronouncements that exceed statutory authority.

6 See n. 5 above.
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We understand that FAA has issued policy statements and manuals which
direct FAA employees in carrying out their duties. We understand further that some
of those statements or manuals may bear on questions of land use. However, and as
noted above, federal law is not constrained by agency pronouncements, nor by agency
regulation, to the extent those pronouncements or regulations conflict with the
delegation of authority granted to the agency by Congress. Statutory authority from
Congress is thus paramount. Notably too, the current text of 49 U.S.C. § 47107(v)
results from the 2024 FAA Reauthorization Act, passed in May 2024, and therefore
carries significantly more weight than earlier FAA policy statements or guidance
documents.

Nevertheless, even FAA policy statements support continued leasing of LCCP
to Wake County for a community use. For example, FAA’s February 16, 1999 final
policy concerning self-sustainability and “Federal requirements on the use of airport
revenue and property” provides that “[i]f a sponsor’s use of airport property qualifies
as a community use, and the other requirements for community use leases are
satisfied, the FAA would not object to a lease at less than fair market value[,]” and
adds specifically that “[q]ualified uses could include park or recreational uses or other
public service functions.” FAA, Policy and Procedures Concerning the Use of Airport
Revenue, 64 Fed. Reg. 30, 7711 (Feb. 16, 1999). According to the same policy
statement, general factors that FAA would favor in making its determinations
include enhancing public acceptance of the airport in the airport’s immediate area; a
use desired by the local community; and no adverse effect on the airport’s capacity,
security, safety, or operation. Indeed, the same policy statement provides even more
specific “[e]xamples of acceptable uses” as including “public parks, recreation
facilities, and bike or jogging paths.” Id. at 7721. FAA has more recently reached the
same conclusion regarding the community use exception, when in September, 2023,
1t concluded that it “will not find airport sponsors in non-compliance if a community
use agreement existed prior to February 16, 1999, providing the sponsor is acting in
accordance with the conditions set forth in 49 U.S.C. § 47107(v).” FAA, Airport
Compliance Manual, § 17.14 n. 3 (2023) (Order 5190.6B, Change 3).7

In sum, and based only on the information available to us today, we believe
that FAA authority should not extend so far as to prohibit the continued use of the
Land as LCCP. We believe instead that the community use exception to FAA
authority allows continued use of the Land as LCCP, and allows the public’s
continued use and enjoyment not only of LCCP but also of the many trials built and
maintained by the funds and countless volunteer hours provided by TORC and its
membership. We would be pleased to speak with the Authority and its counsel
regarding any specific bases it believes FAA has to compel the Authority otherwise,

7 Of important note, this 2023 change to the Airport Compliance Manual describes the manual as
“providing guidance to FAA employees . ...” Id. at § 1. Regardless, footnote 3 to Section 17.14 is clear
that FAA will honor a community use exception when the requirements of 49 U.S.C. § 47107(v) are
met.
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whether or not addressed herein. Indeed, we would be pleased to work cooperatively
with the Authority to implement the community use exception and allow LCCP—and
our client’s trails at LCCP—to continue in service of the public.

Sincerely,

=

R. Robert El-Jaouhari
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